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ABATEMENT. 

1, By Rurgin, J. Matter which abates an 
original suit, abates one that is collateral 
to it—as an interplea between the plain- 
tiff and a garnishee is abated by the death 
of the defendant in the attachment.——— 
Wintz v Webb, 27 

| 2. By Rurrin, J. The omission to date a 
writ. can only be taken advantage of by 
plea in abatement. Dowell, gui tam, v 

Vannoy, 43 
ACCORD AND SATISFACTION, 

A receipt, acknowledging the payment of 
a particular sum, without stating it to be 
in full, is not in itself sullicient evidence 
to support the plea of accord and satis- 
faction. McCullen v Hood, 219 

ACTION. 

A right of action is not destroyed by an 
agreement which only gives the plaintiff 
another action of the same kind. Hence 
a parol agreement to refer a claim to ar- 
bitration, is no bar to an action upon the 
original claim. Swaim v Swuim, 24 

ACT, Rightful or Wrongful. 

By Henvensox, C. J. Where an act is 
rightful in one capacity and wrongful in 
another, without proof to the contrary, it 
is taken io be in the first. Hurrison v 
Ward, 417 

ADMINISTRATORS AND EXECU- 

: TORS, 

A special administrator, in an action by 
the general administrator, may show that 
property which he received and inven- 
toried, as belonging to the intestate, is 
in fact the property of a lunatic, of whom 
the special administrator was appointed 
guardian after the repeal of his letters of 
administration. _Yardorough v Harris, 

40 

2, In an action by an administrator, for an 
injury done to his intestate, after a plea 
in bar, the defendant cannot impeach the 
grant of administration. Spencer v Ca- 

| _ hoon, 8v 
3, By Rerris, J. Where an administra- 

tor seeks to revive a suit commenced by 
his intestate, the defendant may, by mo- 
1 





tion, put the administration in issue. 
It cannot, however, be impeached as a 
ground of non-suit at the trial. Jb. 81 
4. By the same. But where the defendant 
claims title by a grant of administration 
previous to that of the plaintiff, or relies 
on his possession against the first admin- 
istrator, he nay upon the general issue, 
prove the first grant of administration ; 
because this is in evidence of the plain- 
tiff’s title. bid, 81 
5. Counsel fees paid by an executor in a 
suit brought against him, in which he 
was successful, cannot be recovered in 
an action on a bond, conditioned to ex- 
oncrate him from liability on acest of 
his executorship. Sumner v Whedbee, 
84 

6. By Hatt, J. The costs of a suit brousat 
against the executor, which was decided 
in his favor, cannot fie recovered in an 
action on such a boud. To constitute a 
breach, there must be a recovery against 
the executor. Ibid, 85 
7. In a warrant against an administrator, 
judgment was rendered that the plaintiff 
recover his debt and costs, and then an 
entry made that the defendant “ pleads 
retainer, fully administered, &c.” it was 
held that the Justice had power to iry 
those pleas; that ue had negatived them; 
that the judgment was absulute, and that 
the non-payment thereot might be assign- 
ed as abreach of the administration bond. 
Haines, ex relatione Kelly, v Dalton, 9t 

8. By Henvenrson,C. J. An action cap 
not be sustained against an admimuiistra- 
tor, to subject him personally, unless he 
has been fixed with assets. Waugh & 
Isbell v Chaffin, 101 
9 By Hact,J. An executor who has-paid 
over the assets to the University, is .\ot 
subjected to the claim of a creditu,. uot 
barred by the act of 1715; but the issue 
of fully administered, must be founda for 
him, and the creditor must then procced 
against the University. Godley v Tay- 
lor, ex’. 178 
10. When an executor sells the assets of 
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his testator, and takes a bond payable to 
himself as executor, and dies leaving the 
bond uncollected, it was held, Ruri, 
J. dissentiente,in the absence of any evi- 
dence that the executor had appropriated 
the bond to his own use, that both at com- 
mon law and under the act of 1794, (Rev. 
ch. 415,) “to explain and supply the de- 
ficiences of certain acts of Assembly re- 
specting sales by executors aud adminis- 
trators,” the bond was of the assets of the 
testator, and an action on it might be 
brought by the administrator de bonis 
non. Eure v Eure, 206 
11. Ry Henvenrson, C.J. In no case is 
the executor of an administrator liable at 
law to the creditors of the intestate. But 
upon a proper case, he may be made re- 
sponsible in equity, on the ground that 
he is in possession of the fund liable to 
the payment of debts. Conrad v Dal- 
ton, 252 
12. By the same. Is there any remedy 
against the executor of an administrator 
for a devastavit the destruction of 
assets? Quenre. But if the administra- 
tor has converted the assets to his own 
use, it seems the administrator de bonis 
non may recover against his executor for 
money had and received. Ibid, 253 
13. By Rourrim, J. An executor cannot 
retain his commissions against a creditor 
or a legatee, until they have been allowed 
by the county court, or in a suit for the 
settlement of his accounts. They can- 
not be allowed by a jury upon the plea 
of fully administered. Hodges v Arm- 
strong, 256 
‘14, Where the plaintiff bailed a slave, and 
after the death of the bailee his executors 
continued in ion, it was held by 
Henpersoy, C. J. and Hatt, J. that al- 
though the plaintiff might declare against 
the executors as executors, for a detention 
after the death of the testator, yet, as the 
testator’s interest had determined, there 
was no proof to support the declaration 
In the same case, held by Rurrry, J. that 
detinue will not lie against an executor 
for a detention after the death of the tes 
tator. Mobley v Runnells, 303 
16. Where the same person is administra- 
trator, and also guardian of the next of 
kin, his returning an account of his ad- 
ministration, and acknowledging a ba- 
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of the condition of his administration 
bond. But it is otherwise if the 

to pay the balance is identified, and re. 
tained by the guardian as the 

of the ward. Harrison, on the relation 
of Amason v Ward et al. 417 

16. In such a case, are the bonds cumula. 
tive. Quers? Did. 

17. Where a testator, in the event of the 
death of his executor, directed the county 
court to appoint some person to admin- 
ister his estate, the executor of the first 
executor, is not the execntor of the first 
testator. Roanoke Navigation “—— 
ny V Green, 

18, Where an administrator procures him- 
self to be appointed guardian to the next 
of kin to his intestate, but does not re 
turn an account as guardian, or in nae 


way designate the property of his 
so that it can be identified, the sureties 


to the administration bond are not dis- 
charged. Clancy, ex relatione Carring- 
ton v Carrington, 529 
Vide Appeal, 8. Covenant, 1,5. Execu- 
tor de son tort, 1, 2,3,4,6. Execution, 
9,80. Scire Facias—Trespass, 3. 
ADMINISTRATION. 
Vide Administrators & Executors, 2, 3, 4. 
DMINISTRATION BOND. 


Vide Adminietrators & Executors, 7, 15, 
16,18. Bond, 17. 
ALIEN. 


— 


. By Henperson, C.J. An alien can 
hold lands against the sovereign, until 
his estate is divested by an inquisition as- 
certaining his alienage. Trustees ~ 
University v Miller, 

2. By the same. The sovereign onan 
seize lands, and prove the alienage in pais 
upon the trial of an ejectment. It can be 
proved only by an office found. So in 
cases of forfeiture for felony, the record of 
the attainder of the tenant must be pro 
duced. bid, 192 

3. By the same. The native born child of 
an alien succeeds as heir where the es- 
tate of the ancestor has not been divested 
by an office found in his life-time. An 
office found after his death, does not 
affect the estate of the heir. did. 

4. By the same. The law will not cast an 

estate upon one who cannot hold it; and 

for this reason, an inquest of office is not 
necessary to prevent an alien from suc- 





lance due his ward, is not a performance 


ceeding to an estate, Jdid, 193 
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5. By the same. If the heir be unable to 
take by reason of any disqualification 
which is not personal, as by his alienage, 
the next in degree succeeds, to prevent 
an escheat. But where the disability is 
personal, as by attainder, the next in de- 
gree cannot succeed, but the estate will 
escheat. Ibid, 196 


AMENDMENT. 

By Rorrry, J. By the act of 1824, this 
court is bound to permit amendments 
which would be of course in the court 
below ; but it is not authorised to direct 
them to be made in the court below, nor 
to make any but such as are necessary 
to support the judgment of the superior 
court. Grist v Hodges, 204 

2. By the same. None can be permitted 
here, which would affect the judgment 
below, or upon which ordinarily a new 
plea is admitted. Ibid. 

3. By the same. Notwithstanding the dic- 
tum in Dowell v Vannoy, (ante 48,) ver- 
dicts which are defective m form, from 
the misprision of the clerk, will be cor- 
rected in this court, if the substance is 
intelligible. bid, 207 

4, By the same. Defects which require an 
actual amendment, and which are not 
cured by the statutes of jeofail, can be 
amended only upon the payment of all 
costs. Ibid. 

5. Where the amount of damages laid in 
the writ was increased, the amendment 
was permitted upon the payment of all 
costs. Henpsrson, C. J. dissentiente 
as to the payment of costs. Jbid. Vide 
Damages, 2. Judgment, 3. 


APPEAL. 

1, The exercise of a discretionary power in 
the superior court, cannot be examined 
upon an appeal, Cannon v — 

2, The superior courts have a discretion to 
expunge an order made during the term, 
and an error in its exercise cannot be ex- 
amined upon an appeal. Sneed v = 


3, The supreme court has no jurisdiction 
of an appeal from an order of the court 
below allowing commissions to an admin- 
istrator. Ex parte Haughton, 441 

4. By Dantex, J. The allowance of four 
per cent. additional interest, under the 
act of 1807, (Rev. ch. 713,) is a matter 
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Vide Abatement, ; 
Neo matter can be pleaded in discharge of 
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of discretion, and cannot be revised upon 
appeal. Ballenger v Barnes, 460 


5. By Rurrrx, J. Points which were not 


made on the trial, and if taken, might then 
have been disposed of, will not be exa- 
mined on appeal. Waller v Mills, 515 


Vide case stared upon an appeal,1,2,3, 4,5. 


ARBITRATION AND AWARD. 


1, If an action of ejectment be referred to 


arbitrators, an award stating the cause 
to be pending between the lessor of the 
plaintiff and the tenant in possession, 
without noticing the fictitious parties, is 
sufficient Doe on dem. Oneal et al. v 
Butler, 94 


2. An agreement between the parties to a 


cause, made after the issuing, but before 
the return of the writ, refering the suit 
to arbitration, and making the submission 
a rule of court, does not authorise the 
entry of a judgment upon an award filed 
at the return day of the writ. Simpson 
v McBee, 631 


3. By Daxret,J. In this State judgments 


are entered upon awards, where, by the 
rule of the common law, attachments 
would issue for their non-performance. 
Ibid, 533 


4. By the same. The Statute of 9 and 10 


Will. 3d, respecting reference, is not in 
force here. Jbid. 


Vide Action—Limitation, Statute of 4, 6. 


ASSUMPSIT. 


A count for money paid to B by A, at the 


request of and to the use of C, is sup- 
ported by proof of the sale of a bond by 
A to B, and that B credited C with the 


112 


amount. Joyes v Cooke, 


2. Assumpsit will not lie upon a promise 


to pay a debt when the same debt may 
be recovered in an action on a specialty ; 
but it is otherwise, when from any cause, 
no action on the bond can be sustained. 
Wilson v. Murphey, 352 


3. Where land was demised by deed, and 


the lessor covenanted to pay for certain 
work done on the premises by the lessee, 
and after the expiration of the term, the 
lessor promised to pay the lessee an as- 
certained balance for the work done ; held 
that assumpsit for the work was impro- 
per. Ibid. 
ATTACHMENT 

Garnishment. 
AIL, 
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the liability of bail, except the death or 


surrender of the principal. Granderry 
& Parker v Pool, 155 

2. By Rurrin. J. If it 1s unlawful for the 
principal to come into the State, or if he 
is imprisoned abroad for a criminal of- 
fence, the court will in its discretion re- 
lieve the bail. But no relief will be given, 
where the bail is imprisoned abroad for 
debt. Ibid, 157 

3. By the same, A plea of the death of 
the principal, cannot be received in this 
court, because it has no jury to ascertain 
its truth. Jbid, 158 

4. The proper county to which a ca. sa. 
should issue, in order to change the bail, 
is the county where the original writ was 
executed. Finley v Smith, 247 

5. By Rerrrs, J. If the defendant has no 
fixed residence in the State, then the ca. 
sa. ought to issue to the county, where 
the bail bond was taken, that the bail 
may have notice. But if the defendant 
has acquired a domicil in another county, 
and the plaintiff has notice of it, the ca. 
sa. ought to issue to that county. Jb. 249 

6. By the same. A temporary residence 
by a single man, without property, is not 
such a change of domicil as justifies the 
plaintiff, in order to change the bail, in 
issuing the ca. sa. to any other county 
than that in which the original writ was 
executed. Jbid. 

7%. A sheriff, who is special bail, may, under 
the act of 1777, (Rev. ch. 116,) surren- 
der the principal to himself, and after the 
surrender, he detains the principal and 
notifies the plaintiff thereof, his liability 
as bail ceases. Huggins ¥ Fonville, 392 

8. By Dawret, J. Ifa sheriff, who is bail, 
surrender the principal to himself as she- 
riff, and aferwards there is an escape, the 
rernedy is by debt or case. Jbid, 394 

9. Buil may surrender their principal af- 
ter a verdict, but before a final judgment 

against them, Woody v Stockton, 4:31 

10. The act authorising such a surrender, 
necessarily authorises some mode of aver- 
ing it—it should be by a plea framed so 
as to enable the plaintiff to deny the sur- 
render, and contest the identity of the 
principal. Ibid. 

Vide Escape. 

BAILMENT 
By Hexpenson, -C. J Although the bailee 








is not permitted to dispute the title of the 


INDEX. 


bailor ; yet, if the latter, by his ewn show. 
ing has none, he cannot recover. Mob- 


ley v Runnels, 303 
Vide Lex loci contractus 2. Possession 2. 
BANK STOCK. 


Stock standing on the Books of the Bank 
of Newbern, in the name of the Pres. 
dent and Directors of the Literary Fund, 
is Stock held by the State, within the 
meaning of the act: of 1814, (Rev. ch, 
780, s. 11,) extending the charter of that 
Bank; and therefore not subject to taxa 
tion. State v Bank of Newbern, 372 


BILLS OF EXCHANGE AND PRO. 
MISSORY NOTES. 

1. Where A and B were endorsers of a bill 
drawn for the accommodation of C, and 
A, being the first endorser, paid it, and 
afterwards received the note of C, en 
dorsed by B, for one half the amount, it 
was held, that this note was not given 
for the accommodation of A and that he 
might recover on B’s endorsement. 
Hatcher « Me,Morine, 

2. A bond payable on demand, which is 
assigned eight years after its execution, 
is dishonored, and liable, in the hands of 
of the assignee, to all the defences which 


the obiigor had against the obligee. But! 


these defences, in order to be available at 
law, must be legal defences. a 
v McNair, 

3. In an action upon a cniatenal a 
total failure of consideration may be given 
in evidence to defeat it; but it is other 
wise where there is only a partial failure; 
that can be remedied by a distinct suit, 
Washburn v Picot, 390 

4. In an action by the holders of a bill of 
exchange, against a bank, for not giving 
the drawer notice of a non-payment by 

. the acceptor, the fact of the drawer’s in- 
solvency, may be estimated by the jury, 
in assessing the amount of damages,— 
Stowe v The Bank of Cape Fear, 408 

Vide Principal and Aitorney. Useury,1, 
3, 4, 5. 

BOND. 

1. Bonds given by officers for the faithful 
discharge of their duty, which do not con- 
form to the act requiring them, can only 
be enforced according to the rules of the 
common law ; and a bond given by a she- 
riffin a penalty greater than that required 
by the act of 1977, (Rev. ch, 118,) is not 
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within the provision of that act, autho- 
rising successive suits on sherifls’ bonds, 
and is extinguished by the first judgment 
thereon. Branch, to the use of the Bank 
of Cape Fear v Elliott. 86 

2. By Rurrin, J. In debt on a bond, the 
verdict need not state its amount. 16. 88 

8. By the same. The sule adopted in this 
court respecting official bonds, which do 
not conform to the act requiring them, 
js disapproved, but followed. did. 

4, By the same. But although a judgment 
upon such bonds is a bar to a second snit, 
if the bond is within the statute, (8 and 9 
William 3d,) the relator may have a sci, 
fa suggesting other breaches; or if not 
within that statute, execution may issue 
at his risk, leaving the defendant to seek 
relief in equity. bid. 

6. By Rurrinx, J. It seems that a bond, 
which is retained by the obligor and sub- 
sequently delivered, does not relate be- 
yond the actual delivery. Leadman v 
Harris, 144 

6. After a bond has been discharged by the 
principal debtor, it cannot be set up again 
to the prejudice of a surety, by a subse- 
quent agreement between the principal 
and obligor. Woodman v Mooring, 237 

7. An alteration in a bond, which is preju- 
dicial to the obligee, as where the date 
was altered so as to deprive him of one 
year’s interest, is presumed to have been 
made before the execution. Pullen v 
Shaw, 238 

8. The acts of Assembly which direct the 
justices of the county courts to take bonds 
in certain cases, confer on them as to such 
bonds,a corporate character; and they may 
take a bond from one of their number to 
themselves. Justices of Cumberland v 
Armstrong, 284 

9, By Rurrm, J. A bond payable to the 
justices of a county which is not taken 
according to the direction of the act au- 
thorising it, may be supported as a valid 
bond at common law. But an action must 
be brought on it in the name of the sur- 
viving obligees, and not in that of the 
successors. And if one of the obligees 
be a justice at its execution, it is void as 
to all. bid, 286 

10. A bond made, by a guardian and his 
sureties “to A, B, and the rest of the jus- 
tices,” is not in pursuance of the act of 
1762, (Rev. ch. 69, § 7.) and can be 








supported only at common law. If one 
of the obligors be a justice at its execu: 
tion, it is void asto all. Justices of Cur- 
rituck v Dozier, 28 
11. A bond payable to the justices of a 
county, executed by several persons, onc 
of whom is a justice of that county, is 
void as to all the obligors. Justices of 
Chowan v Bonner, 287 
12. By Rurrix, J. A personal incapacity 
of one obligor does not affect the validity 
of the bond as to the others; but it is 
otherwise where one of them is both: obli- 
gor and obligee. bid, 290 
13. Where an order of the county court 
allowed a guardian to renew his bond 
with A and B, his sureties, and a bond 
not drawn according to the statute as an 
official bond but good in its form as an 
obligation at common lew, was sealed by 
A only, and left with the clerk, it was 
held that a delivery conld not be inferred, 
there being no evidence of an actual de- 
livery. Fitz ex relatione Slade v Green, 
291 

14, By Hennrensown, C. J. A bond pay- 
able to “ A. B. chairman, and other jus- 
tices of the court,” &c. is in law payable 
to A. B. alone. Jbid, 296 
15. Bonds intended to be official, but which 
are not in conformity to the statute, may 
be declared on as voluntary bonds at com- 
mon law. Williams ¥ Ehringhaus, 297 
16. By Rurrix, J. A bond payable to the 
justices of a court, has the same.validity 
as if it described the obligees by name. 
Ibid, 298 
17. A bond to the chairman of the county 
court, his “executors, &c.” is not an of- 
fice bond, for the want of the words “ suc- 
cessors, &c.” But it entres as a private 
bond, and a delivery to the clerk is suffi- 
cient, unless the obligee refuses it, al- 
though the clerk is the agent of che chair- 
man as to office bonds only. Thread- 
gillex relatione Hough v Jennings, 384 
Vide Administrators and Executors, 5, 6. 


BOUNDARY. 

1, The terminus of a line must be either 
the distance called for in the deed, orsome - 
permanent monument, which will en- 
dure for years, the erection of which was 
contemporaneous with the execution of 
the deed. A stake is not such a monu- ~ 
ment, and evidence of its erection when 
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the land was surveyed, is not admissible 
to control the course and distance. Reed 
v Shenck, 65 

2. Where the plaintiff and defendant claim- 
ed under two different grants, the junior 
of which called for the line of the elder, 
and a line of marked trees was found cor- 
responding in age with.the junior grant, 
held that this fact was not evidence of the 
boundary, of the elder grant. Doe ex 
dem. Sasser v Herri: 340 

3. A question of , discussed by 
Henprrsoy, C.J. Ingram v Colson, 520 

Vide Color of Title. 

A. SA. BOND. 
Vide Insolvent Dedtor, 1, 2. 
CAPE FEAR NAVIGATION COM- 
PANY. 
Vide Tolls, 1, 2. 
CASES APPROVED. 
Anders » Anders, ante, vol. 2, 529, in Mc- 


Pherson v Seguine, 153 
Barden v McKenner, 4 Hawks, 229, in = 
v Bank of Cape Fear, 279 


aes v Duffy, Conf. Rep. 99, in Finley v 
247 
Ae 1 Hawks, 64, aig ~ 
house v Williams, 
Burton v Dickens, 3 Mur. 103, in Be v 
Long, 371 
Chambers »v Smith, 1 Hay. 366, in Collins 
v Nall, 224 
Choate » Wright, ante, 2 vol. 289, in Epps 
v McLemore, 
Clancy v Dickey, 1 Hawks, 497, in Hare. 
son » Ward 417 
— v Wellborne, ante, 2 v. 338, in Grist 
Hodges, 199 
Daniel « » McRae, 2 Hawks, 510, in Hatcher 
v McMorine, 228 
Davis » Marshall, 2 Ibid, 59, in Collins v 
Nall, 224 
Estes v» Hairston, ante, 1 vol. 354, in Col- 
lins v Nall, 224 
Falconer v Jones, ante, 334, in mes v 


Sledge, 
Fitts » Hawkins, 2 Hawks, 394, in einde 
w Governor, 365 
Frost » Etheridge, ante, 1 vol. 32, —— 


v Frew, 

Qume » Witherspoon, 2 Hawks, 42, 
in Williams v Ehringhaus, 297, and 
Branch » Bank of Cape Fear, 86 

Governor v Matlock, 2 Hawks, 366, in 
Branch v Elliott 85 
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Governor v Meilan, 2 Law Rep. 460, ix 
Williams » Ehringhaus, 297 

Granbury v Mhoon, ante, 1 vol. 456, ip 
Roanoke Nav. Company v Green, 43% 

Harrison » Ward, ante, 417, in ome 
Carrington, 

Jones v Brodie, 3 Mur. 595, in Godley 
Taylor, 1% 

Kirk v Coble, ante, 2 vol. 419, in Governg 


i sg ante, 2 v, 26, in Bra 
v Eliott 
Rep. 474, in Gal 


McLellan v Hill, 
ley v Taylor, 

McMillan v Smith, 2 Law Rep. 75, in ca 
lins » Nall, 

Morisey v Bunting, ante, 1 vol. 3, in bat 
lock v Bullock, 260 

Palmer v Faucett, ante, 2 vol. 240, = 
kinson v Clarke, 

Pearson v Nesbit, ante, 1 vol. 315, in I 
tices v Bonner, 


“—S Bradley, 3 Hawks, 16, in Dens 


Reel o Reel, 1 Hawks, 248, in Howele 
v Barden, us 
Scales v Fewel, 3 Hawks, 18, in Joneses 
378 


T, 
rs} rd v Lane, 2 vol. 148, in Gard 
ae 


State v Morris, 
3 Hawks 388, 
“  « Merrit, 
ante 2 vol. 269 
«  « Williams, 2 Hawks,100, in one 


in State v Lipsey, 485 


in Coltrain v McCain, 308 


CASES DOUBTED OR OVERRULED. 


MeMillan v Hapley, 2 Car. Law. Rep. 89 
doubted by Henxpsnson, C. J. in Davie 
son v Frew, 3 


Ridley » McGhee ante 2 vol. p. 40 doubt 
ed by Rurrix, J. in Moore v Collins 


126 
Potts v Lazarus 2 Car. Law 83, doubt 
ed by Haut J. in Godley v. Taylor, 178 


Potter v Stone, 2 Hawks 30 overrules in 
ex parte, Haughton 441 
State » Morris 3 Hawks 388, disapproved 





@overnor v McRae, 3 Hawks, 226, in —_ 
v Bank of Gape Fear, 229 


by Dawret,-J. but approved by Hespet 





v » 361 
Lanier v Stone, 1 Hawks, 329, in Den, » 
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sox, G. J, and Rvrrin J. in State v 
Lipsey, 485 
GASE STATED UPON AN APPEAL. 
|. In an appeal to the Supreme Court, if 
the case does not contain the facts to 
which the Charge of the Judge was ap- 
plied, however erroneous the charge it- 
self may be as an abstract proposition, 
still the judgment must be affirmed. A 
judgment is not reversed because it does 
not appear to be right; it must de affirm- 
ed unless it appears to be wrong. Pick- 
ett v Pickett, 6 
2, By Rorrs, J. An objection arising up- 
on the statement of the ore tenus inci- 
dents at the trial, but not taken in the 
Court below, will not be heard in this 
court. Atkinson v Clarke, 171 
3. By the same. Cases stated upon an ap- 
peal to this court, are similar to reports 
upon motions for a new trial in one re- 
spect, namely, that if upon the whole 
case, it is apparent the verdict is correct, 
the judgment will not be reversed, al- 
though there may be error in the point 
complained of. In other respects they 
are similar to bills of exceptions. Jé. 174 
4, Where, upon the case stated, the judg- 
ment of the court below is correct, poin 
which were intended to be presented, do 
not arise, and will not be examined ; as 
when in trespass the plaintiff was in pos 
session, and the defendant had no title, 
defects in that of the former, will not be 
noticed, he having recovered upon his 
possession. Cobb v Herring. $82 

%. Where a judgment is rendered in the 
court below, upon a case agreed which 
is defectively stated, it will be reversed 
upon appeal. Jsbell v Stone, 410 

Vide Judge’s charge 4. 

CERTIORARI. 

1, Where a cause is removed from one 
Superior Court to another, the latter has 
the right to issue a writ of certiorari to 
the former, directing a more perfect 
transcript to be certified. State v Col- 
lins, 117 

2. By Hewperson, C. J. The right of 
issuing writs of certiorari, is not found- 
ed on the circumstance that the Court 
from which it issues, is superior to that 
to which it is directed; but upon the 


principle, that courts have the right to is- ' 
sue any writ necessary to the exercise of | 





INDEX. 
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their powers. Ibid, 120 
3. By the same. Writs which give juris- 
diction to a Court, must be returned ; 
and both the writ and the return must 
appear upon the record; but this is un- 
necessary, where the writ was issued in 
the progress of a cause, and is merely 
auxiliary to its determination. A writ of 
certiorari to certify a more perfect re- 
cord is of this latter description. Jd. 121 
4, Where an opportunity of appealing has 
been lost by the neglect of an officer of 
the law, the contrivance of the opposite 
party, or improper conduct in the inferi- 
or Court, a certiorari will be granted 
without reference to the merits. Colline 
v Nall, 224 

5. By Rurrin J. If an appeal be lost by 
the neglect of the applicant or of his 
agent, a certiorari will not be granted. 
It is otherwise when it is lost by the ac- 
cidental inability of the applicant to give 
security for the appeal. Jé:d. 226 

6. By the same. But in such case it is not 
granted, when applied for merely to de- 
lay the other party, or to avoid a deci- 
sion on the merits. And the applicant 
will also be laid under terms not to avail 
himself of a technical advantage arising 
from a mere informality. Ibid. 

7. By Rurrin J. A summary judgment is 
properly rendered upon a bond given un- 
der the act of 1810 (Rev. ch. 172) up- 
on sueing out a certiorari. Speight v 
Wooten, 327 

8. Ignorance of the act of 1777 (Rev. ch. 
115, § 79) requiring appeal bonds to be 
executed in the court where they were 
allowed, will not entitle the appellant te 
a certiorari. Elliott v Halliday, 377 

An appellant, who has failed to file his ap- 
peal, is not entitled to a certiorari afier 
a delay of three terms. He should ap- 
ply at the first term, unless prevented by 
accident. Erwin v Erwin, 528 

CLERK AND CLERK & MASTER. 

1, Trespass will lie against a deputy clerk 
for wrongfully issuing an execution, un- 
der which the plaintiff’s property was 
sold. Coltrain v M” Cain, 308 

2. By Rurrry J. The principal only is lia- 
ble for the mere nonfeasance of his de- 
puty. But for an unlawful act committ- 
ed by the deputy, colore offcii, both are 
liable. Ibid. 308 

3. The act of 1819 (Rev. ch. 990,) re- 
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quiring clerks to zenew their bond, does 
not make their offices annual appoint- 
ments, but gives cumulative securities 
for the porformance of their official duties. 
The Judges ex relatione, Oate v Bry- 
an 451 
4. By Hexpensow C. J. Nonpayment of 
money received by a clerk officially, 
may be assigned as a breach on any 
bond given by him. bid. 453 
5. By the same Is the bond of a clerk & 
Master within the act of 1810 ( Rev. ch. 
800,) Qu. Ibid. 
CLERK’S BOND. 
Vide Bond 8-9, Clerk & Master. 
COLOR OF TITLE. 
Where the parties to a deed intended to 
convey only land to which the vendor 
had title, and also that it should set out 
the boundaries of the grant to him, but 
the land was especially surveyed and 
corners marked, end the deed made ac- 
cording to the survey, its courses are not 
to be controlled by those of the grant; 
and if it covers more land than the 
grant, it is color of title as to the excess. 
Den ex dem, Ingram v Colson, et. al 
520 
Vide Feme Covert—Fraudulent Convey- 
ance 1-3—Limitation, Statute of 2 
COMMISSIONS. 
Vide Administrators and Executors 13— 
Ap 


3-4-5 


13 

8 CONSIDERATION. 

1,.A pecuniary consideration mentioned 

in the first part of a deed of bargain and 

eile, extends to any land conveyed in 
the deed to the person who paid that 

consideration. Den on dem Jones Vv 

Ruffin, 404 

By Dawrex J. A consideration of blood 

appearing upon a deed it inoperative as a 

bargain and sale, will make it inure as 

a covenant to stand: seized. Den on 

dem, Hatch v Thompson, 411 

Vide Bills of exchange, and Promissory 
Notes 3 

CONSTABLE. 

1, A Constable who is charged with the 
collection of a debt, ought to see that 
good surety is given for the stay of éxe- 
cution, and if he being insolvent. be- | 
‘comes the stirrety, it is a breach of his, 
official bond.. Governor ex relatione, 
Witherspoon v Davidson, 361 


w” 





2. The sureties of “ Constable are not lia- 


INDEX. 


ble under the act of 1818 (Re. ch, 980) 
for his omission, without instrnetions 
to the contrary, to sue out an execution 
against an inselvent debtor. The Gp 
vernor ex relatione Fisher v Carromay 
Executor, 

COPARTNERSHIP. 

An agreement between the owner of a ves. 
me and captain, that each party shoul 

certain expenses and divide th 
freight, with power to the captain t 
invest it on a joint account, constitutes 
a copartnership. Cox v Delano, %& 

By Henpenson, C. J. One who receivesa 
portion of the profits, as his property, is 
apartner ; but itis otherwise if the amount 
of profits is referred to, only to ascertain 

' the amount of a debt due him. Ibid 

Vide Sherif 1. 

COSTS, 

Sureties for the prosecution of a suit, ar 
bound for the costs accruing before, as 
well as after the execution of the —— 
Wilson v Hudspeth, 

COVENANT. 

1, Executors having a power to sell lands 
of their testator, are personally bound by 
a.covenant that they “executors &c. de 

“forever warrant and defend &c.” Goé 
ley v Taylor, 178 

2. When an action was brought upon @ 
covenant of quiet enjoyment, made by 
a decedent, and the eviction took place 
more than seven years after his death, 
it was held, Rurrin J. dissentiente, 
that the action was not barred by the act of 
1715 (Re. ch. 10, § 7) requiring 
claims to be preferred within seven year 
after the death of a decedent. did. 

3 By Rorrin, J. The mere existence of 
a better title, without an eviction under 
it, does not entitle the bargainor to rte 
cover upon a covenant of quiet enjoy- 
ment. Grist v Hodges, 

4. By the same But the existence of a 
better title; accompanied with actual 
possession, is a breach of a covenant of 
quict enjoyment in a deed executed af 
ter the possession commenced under 
that title; and the bargainor need not 
bring an ejectment, to entitle himself to 
recover. Ibid. 


5. By the same. Where the vendee i 


evicted in his life time, an action. for 
this breach cf the covenant of quiet en 
joyment is properly brought after his 
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death by his executor, and does not de- 
scend to his heir. Ibid. 201 
COVENANT TO STAND SEIZED. 
Vide Consideration, 2. 
DAMAGES. 

1. Although the rule of damages upon an 
eviction from a particular estate may 
differ from that upon an eviction of the 
fee, yet when the deed conveys a life es- 
tate, and the whole interest was lost 
without any enjoyment by the vendee, 
he is entitled to recover his purchase 
money and interest. Grist v Hodges, 

198 

2. By Rurerx, J. Where the verdict ex- 
ceeds the amount of damages laid in the 
writ, it is fatal in arrest of judgment un- 
less the plaintiff remit the excess. But 
by the acts of 1790 & 1824, ( Rev. ch. 
318 & 1233) the plaintiff may in this 
court amend his writ, bid, 203 

Vide Bills of exchange, & Promissory 
Notes, 4—Dedts, Action of, 5—New 
Trial, 2 


DEBT, ACTION OP. 

1, By Hexperson, C. J. In debt, the plain- 
tiff may recover less than he demands, 
but the proof must agree with his = 
tions. Waugh & Isbell v Chaffin, 101 

2. In debt on the act of 1778 (Rev. ch. 
134) for marrying a couple without a li- 
cense, if the writ demand £50, the penal- 
ty imposed by the act, and the jury find 
a verdict of £24 10, the sum to which 
the penalty is scaled, it is a variance for 
which the judgment will be arrested.— 
Dowd v Seawell. 185 

3. By Rurrin, J. In debt the exact sum 
demanded in the writ need not be found 
by the jury, when from the nature of the 
demand, it is uncertain. But where 
the contract as stated in the declaration, 
fixes the amount due, the verdict must 

- agree with the writ, or the judgment will 
be arrested. Not because a specific sum 
is claimed, but because there is a variance 
between the declaration and the proof.— 
Ibid. 

4. By the same. The same principle ap- 

plies to actions of debt on penal statutes. 

If the statute inflicts a penalty to be 

measured by reference to some uncertain 

standard, the verdict stands well with 
the declaration, although they do not 





agree. But if the penalty be certain, 
2 


$59 


the very sum demanded by the writ, must 

be found by the jury. Ibid. 187 
5. By the same. Damages cannot be recov- 

ered in debt on a penal statute, but it is 

not error to demand them. Jdid. 188 
Vide Limitation, Statute of, 3. 


DEED. 

Two parties may adopt the same seal, and 
in that event it is the deed of both, other- 
wise it is the deed of one, and the sim- 
ple contract of the other. But the ques- 
tion whether both parties adopted the 
same seal, is one for the jury, not for 
the judge. Yarborough v Monday, 420 

Vide Consideration, 1\—Estate for life— 
Estoppel 2-34—Mortgage 3-5— Slaves 


: DEED ‘OF GIFT. 
Vide Slavee 1-3. 
DEVASTAVIT. 
Vide scire facias 3. 
DETINUE. 
Vide Administrators and Executors, 14—- 
Pleas and Pleading, 1. 


DISCRETIONARY POWERS, 
Vide Appeal, 1-2-4—Trial. 


DISTRIBUTION SHARE. 

By Henversox, C. J. Courts of law af- 
ford no remedy for a distribution share, 
because their forms were fixed before the 
right to distribution was given. But 
the right being now given by statute, it 
is recognized in courts of law, Holmes 
v Hail, 109 

DIVORCE. 

. Fraud in the contract of marriage, to en- 
title a party to a divorce, must consist 
of something more than mere conceal- 
ment of defects. There must be such 


— 


have known that his intended wife was 
pregnant, and five months afterwards, 
she had a mulatto child; it was held that 
he was not entitled toa divorce. Scrog- 
gins v Scroggins, 535 

2. The construction of the act of a 
17, giving the superior court exclusive 
jurisliction in all cases of divorce, stated 
by Rourrix, J. Ibid. 

Where a man was induced to marry a 
woman by her representing to him that 
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- a child she had was his, and that as to 
all'the world but him, she was virtuous, 
and after the marriage he discovered that 
‘the child was black ; it was held Rurriy, 
J. hesitante, that he was entitled to a 
divorce if the color was so indistinct as 
to mislead a man of ordinary prudence— 
or if the child had been carefully kept 
from his view. Barden v Barden, 548 

By Rurrix, J. A case of this kind isa 
concession to the deep rooted prejudices 
of the community on this su Ibid. 

By the same. The act of 1927 ch. 19 giv- 
ing the superior courts jurisdiction in ca- 
ses of divorce, is retrospective in its ope- 
ration. Ibid. 


DOWER. 

A sale of land under of execution 
defeats the estate of the defendant, and 
bars the dower of his widow, although 
the purchaser does not take his deed un- 
til after the assignment of dower. Den 
ex dem of William Davidson Vv Ann 
Frew, . 3 

EFFECTS. 

The treaty of 1782 between the United 
States and the Netherlands provides, 
that the subjects of either party may dis- 
pose of their effects by testament and 
that their heirs shall receive succession 
ab intestato, although not naturalized. 
dt was held, that the word effects, includ- 
ed real as well as personal estate. T'rus- 
tees of the University v Miller, 188 


EJECTMENT. 
Vide Alien 2—Arbitration and Award 1 
—Tenant in Common 3. 


ESCAPE. 

Where « sheriff executes a writ, and _per- 
mits the defendant to go at large, under 
a promise to give bail to a deputy; the 
latter is not liable to the sheriff for an es- 
cape of the defendant. Dowell v Van- 


noy, 23 

Vide Bail, 7. ; 

ESTATE FOR LIFE. 

A deed to the children of A, reserving to 
him the use and benefit of the land, vests 
in him an estate for life. Den on dem, 
Hatch v Thompson, 411 


ESTATE IN FEE, 
Vide Grant 1-2. 
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ESTOPPELS. 

1, By Henpensox, ©. J. Estoppels which 
arise from the mere act of a party, and 
from which a conclusion of law is inferr. 
ed, are not favored. ae : 
Harris, 

2, Neither party to a deed of Lengiiasaal 
sale is estopped to show that one of the 
bargainors was a feme sole; although the 
deed recites that she was covert. Brine. 
gar v Chaffin, 108 

3. By Hexprrsox,C. J. A party toa 
deed is not estopped by a recital, unless 
- the fact recited be the moving cause of 
the execution of the deed. Ibid. 109 

4, By Hexvergox, C. J. If any interest 
however small, passes by a deed, it cre- 
ates no estoppel. Modiey v Runnells, 


pleaded 
of this plea, an acknowledgment of pay. 
pe pea a at bill of .sale: 


Vide Sherif’’s Sale, 3. 


EVIDENCE. 
1. By Rurriy, J, arguendo. Declarations 
of a deceased tenant, made during hig 
tenancy, as to the nature of his 


apply where the tenant is ali 
or where the declarations were made 


2. By Rerrrs, J. A plat made on an or 
der of survey in one cause, is not evi- 
dence on the trial of another between 
different parties, Simpson v Blount, 36 

3. To let in secondary evidence, the. best 
evidence of the loss of the original doeu- 
ment, that the nature of the case admits 
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of must be produced. Dumas v Powell, 
103 

4. Evidence that the ‘prosecutor was ac- 
tuated by malicious motives in preferr- 
ing an indictment, is inadmissible, unless 
he is examined for the State. State v 
Collins, 117 
5. Where the defendant in an indictment 
for petit larceny offers io evidence of 
character, the jury are to weigh the tes- 


timony as if they knew nothing against | 


him, except what was disclosed on the 
trial. Ibid. 118 
6. A note given for the payment of rent, 
. and proved by the subscribing witness to 
‘have been executed thirty years ante 
litem motam, is competent evidence. to 
rove the date of the lessee’s possession. 
Buti it is otherwise as to a recent admis- 
sion of the lessee. Den on dem Blair v 
Miller, 261 
7. By Hennersox, C. J. In no case is 
the declarations of the grantot admissi- 
ble evidence for one claiming under him. 
Sasser v —? ; 343 
8. By the same. either are the calls of 
a grant to him, though of ancient date, 
evidence for those claiming under him. 
Ibid. 
Vide Forgery 3—Parent & child—Re- 
tailers of spirituous Iaquors— Slander 
2—Trust 1—Witness 1-2-3-4-5. 


EXECUTOR DE SON TORT. 

1, An administrator who holds property of 
the intestate, under a conveyance fraudu- 
lent and void against creditors, is liable 
to them as an executor de son tort. Nor- 
fleet v Riddick. 221 

2. By Henpsrson, C.J. One who mter 
meddles with the goods of a decedent 
may be subjected as executor de son tort, 
although letters of administration after- 
wards issue. If the administration is 
coramitted to him, it entitles him to re- 
tain. Ibid. 

3. By the same. But'an intermeddling after 
a grant of administration, does not make 
an executor de son tort, because he is 
answerable to the administrator. bid. 

4. By the same. If the intermeddler claims 
under a grant valid as to the adminis- 
trator, but void as to creditors, the latter 
may from necessity subject him as an 
executor de son tort. Ibid. 

5. One who sets up a elaim to goods of an 
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intestate, under a fraudulent convey- 
ance, and thereby injures the sale of 
them, does not render himself executor 
de sontort. Barnardyv Gregory, 223 
6. Goods which were the property o! of a de- 
cedent, cannot be seized in the hands of 
his donee, under a judgment against his 
executor. If the creditor seeks to sub- 
ject them, he must charge the donee as 
executor de son tort. Bayner v Robert- 
439 


son, 
EXECUTOR. 

Vide Administrator & E-vvecutor. 
EXECUTION. 

1. By Rursin, J. arguendo, There is no 
relation against the State, between exe- 
cutions in its favor, and that of a sub- 
ject. The first has a unless 
the debtor's goods have been actually 
sold under the process of the subject, be- 
fore that of the State is delivered. Hoke 
v Henderson,- . 12 

2. An execution is an entire thing, and 

‘must be by the hand which 
begins it, Wherea fi. fu..was levied 
_by one sheriff and a venditioni exponas 
issued to his successor, it was held that 
the latter could do no official act under 
the writ, and was not entitled to com- 
missions, Saunderson v Rogers, 38 

3. By Rurrin, J. A levy vests a property 
in personals in the sheriff, to which his 
executor succeeds. Upon his death or 
resignation, a distringas against him, or 
his executor, is the proper process. Jb. 

4. By the same. But the successor upon 
the death of a sheriff must at his peril, 
take notice of a prisoner in custody up- 
on a capias ad satisfaciendum. Ibid. 

5. Where an original f. fa. issued to one 
county and an alias issued to another, 
a sale by the defendant of his property 
situated in the latter county, made while 
the first writ was in the hands of the 
sheriff, is valid. rae v Jasper, 158 

6. By Rurrm, J. In England, lands are 
bound by the judgment in suing out an 


land situated where the writ does not 
run, are valid. Jbid. 

7. By the same. An elegit may be sued 
out in this State, Jdid. 
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8. By Rorrrr, J. fs that a f. fa. | 
not taken out of the office, does not | 
-.amount to a waiver of a previous levy. | 
Atkinson v Clarke, 171 

9. Where the sheriff has two writs of f. fa. 
in favor of the same plaintiff, one against 





i gill, 
and raises money by a sale under both 2. By Hatt, J. It seems that a 


writs, it 1s to be applied rata to 
both ; and neither the sheriff or the plain- 
tff can, by a subsequent application, af- 
fect the right of the surety to have the 
judgment against him discharged 04 
tanto. Hill v Child, 65 
10. By Rurrrx, J. An execution de bonis 
propriis where the judgment affects the 
assets only, is vid’ het the fact that 
the costs for which the administrator was 
liable, were included in the execution, 
does not render it valid, Coltraine v 
M’ Cain, 308 
11, The estate of one who holds in trust 


( Rev. ch. 6 & 114) the beds 
and creeks are not- subject 
where the river or creek is 
ble, in the ordinary meaning 
the owners of the banks have 


ee 
HEP 


£ 
iit 
ne 


a river which is not affected by 
and flow of the tide, but which is i 
navigable, belongs to the riparian pro 
prietor. Ibid. 
FORGERY. 

- In the act sta Lem S 572) to 
prescribe the punishment for forgery, the 
words “ shall show forth in evidence any 
forged deed” &c. are confined to the ex- 
hibition of it as evidence upon a judicial 
proceeding, and are not equivalent to the 
words “ utter and publish” in the statutes 
against counterfeiting. State v Briti, 

122 


for creditors, with a resulting trust for 2. The forgery of an order for the delivery 


the grantor, is not within the act of 1812 


of goods is within the act. Jdid. 


(Rev. ch. 830) subjecting equitable in-|'3, By Rurrrx, J. One found in possession 


terests to sale execution. Mordecai 


Tenant in common 2—Trespass 1. 
EXECUTORY DEVISE. 





of a forged order in his own favor, is pre 
sumed either to have forged it, or procur. 
ed it to be forged until the contrary ap. 
pears. Ibid, 
FORNICATION AND ADULTERY. 


1. A devise to two, but if “either of them-! Under the act of 1805, (Rev. ch. 684,) 


die, leaving no issue, that the whole | 

should go to the survivor” is a good exe- | 

cutory devise—and the devisees take as 

tenants in common in fee, with a con- 

tingent limitation to each of them, of an 

estate in severalty, Southerlandv Cox | ; 

394 | 

2- By Danret, J. An executory devise | 
in land is not destroyed by a sale under 

an execution against the first devisee. Jd. 

3. By the same. An executory devisee has 
no right of entry until the contingency 

happens upon which his estate vests. 


FEME COVERT. 

By Hatt, J. Is the deed of a feme covert, 
es i examination, colour of | » 
title w coverture appears upon 
its face? Qu. Den ex dem, Cloud v 
Webb, 317 

Vide Estoppel 2—Legacy 2 » 4 

FISHERY. 
ks Although by the acts of 1715 and 1777, 





FRAUDULENT CONVEYANCE, 


. By Rurrix, J, arguendo. Until the 
right of entry of a creditor accrues, &- 


fraudulent deed is void to all purposes as 
against him, whether offered as title, or 
as colour of title. ae eS ae 
the creditor, if the possession of the 

Gal tanks to cheat» he pall 
chaser, his fraudulent deed then becomes 
colour of title, and may be perfected by 
atime ine oe 


. By Rorrix, J, arguendo. A esti 


ance fraudulent es to one creditor, is 
void as to all creditors. Hoke v Hen- 
derson, 12 


. A fraudulent deed is inoperative when 


offered as colour of title, as well as when 
offered as title ifseff. But after a sil 
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ander a creditor’s éxécution, it is colour 
of title against the thaser. Ibid. 

4, The statute of 13th Elizabeth being in- 
tended to protect creditors, a dona fide 

aser from a fraudulent vendee has 
no title against the creditors of the ven- 
dor. But the 27th Elizabeth being in- 
tended for the benefit of purchasers, the 
first bona fide purchaser whether from 
the fraudulent vendor or vendee is within 
its operation. Ibid. 

5. A voluntary conveyance to a child, made 
by an insolvent, is ipso facto void, as to 
pre-existing debts. Morgan v McLel- 
land, 82 

6. An assignment made by an insolvent of 
all his estate, whereby some of his credit- 
ors are preferred, with a stipulation that 
the property shall remain in his posses- 
sion, until a sale should be directed by a 
majority of his creditors named in the 
deed, is not in law fraudulent upon its 
face, so as to authorize the court to pro- 
nounce it void; but its validity must be 
submitted to a jury upon proof of the ac- 
tual fraudulent intent. Meore v Col- 
line, 126 


7. By Haut, J. Assignments made by 


insolvents, whereby a preference is given 
to one class of creditors, are not founded in 
morality ; and were the question res in- 
terra, would be declared fraudulent. J. 


8. By Rurris, J. A creditor may in a 


general assignment of his property pre- 
fer one debt to another; and although 


the effect of this preference may be to 
delay a creditor, yet if such delay was 
not the intent of the debtor, the deed ir 
valid. Ibid, 


¥. By the same. An assignment which 


conveys property for the purpose of pay- 

ing specified debts, with an express re- 

sulting trust to the assignor, is not on 
that acceunt fraudulent upon its face.— 
But if the resulting trust is more valua- 
ble than the debts secured, it is a cir- 
cumstance from which the jury may in- 
fer a fraudulent intent. bid. 

10. A deed made for the purpose of indem- 
nifying a surety against a responsibility, 
created as a pretence for making the deed, 
and thereby to secure the use of the pro- 
perty to the debtor, is fraudulent. Lead- 
man Vv Harris, 144 

ll. By Rorrrs, J. Where the fraudu- 
lent intent is mate to appear, by evi- 








dence extrinsic of the deed, it is a ques- 
tion for the jury. But whatis a fraudu- 
lent intent is a question of law. Jb. 


12.By the same. A deed made to securé 


a true debt, but for the real purpose of 
enabling the debtor to continue in the 
use and enjoyment of the property con- 
veyed, is fraudulent and void. Jbid. 


13. Where A conveyed his estate to a 


trustee to secure B his surety, who agreed 
to purchase the estate at a sale by the 
trustee, and upon a resale after indemni- 
fying himself, to hold the surplus for C, 
another creditor of A: It was held that 
a conveyance by B of the surplus to 
satisfy C, was not voluntary, and fraudu- 
lent as to his creditors, although there 
was no wiitten memorandum of the 
agreement between him and A. Den 
ex dem Jones v Ruffin. 404 


14. Where a father in pursuance of a fami- 


ly arrangement, conveyed part of his 
property to a daughter, and the residue 
to a son, upon condition the latter should 
pay his debts, the son is bound as a par- 
ty to the deed to the daughter, although 
it is void as to the creditors of the father; 
and if the son takes an assignment of a 
judgment against the father, and buys 
the property of the daughter under it, he 
acquires no title. Waller v Mills, 515 


15, By Rurrix, J. A settlement where- 


by the property of a father is vested in a 
son, and the latter charged with the debts 
of the former, is void as to creditors. — 

‘aller v Mills, 515 


16, By the same. Neither party to a fraudu- 


lent conveyance can be aided by a court 
of justice. Ibid. 


Vide Mortgage 2-6—Scire facias °2— 


Sheriff’s Deed, 2 
GAMING. 


A retailer of spirituous liquors is not an or- 


dinary keeper within the act of 1801 

( Rev. ch. 581) to prevent excessive ga- 
ming, and is not indictable under that 
act for permitting unlawful games to be 
played at his house. Statev Hix, 116 


GARNISHMENT. 


In a proceeding on a garnishment, under 


the act of 1793 ( Rev. ch. 389) it is un- 
necessary for the plaintiff to reply to the 
answer of the garnishee on oath, where 
the garnishment admits the possession of 
property recieved from the defendant, 
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bat sets up a distinct tile. Cowles v 
Oaks, 96 
, GRANT. 

1. The word Aeirs is absolutely necessary 
in a.grant, to create a fee, as well as in 
* a deed at common law, as in one opera- 
ting under the statute of uses. Moderts 
v Forsythe, 26 
2. By Hatt J. A life estate is not en- 
larged into a fee, either by a warranty 
in fee, or by a covenant for quiet enjoy- 
ment to the grantee and his heirs. Jdid. 

Vide Boundary 2—Color of Title. - 

GROOM. 
Vide Master.and Servant. 

GUARANTY. 
1. By Rurrrw J. Where the liability ofa 
party is not direct, but collateral, and de- 
pendant upon the default of another, he 
must be notified of a default before he 
can be charged. Grice v Ricks 62 
2, By the same. A guarantor is entitled 
to notice, although to charge him the 
same strictness in giving it is not requir- 
ed as in the case of an ‘endorser. Ibid. 
3. A-guaranty of “a note and judgment 
against A. & B;” is satisfied by.a joint 
note of both. upon which judgment has 
been entered against one—Smith v Mor- 


* gan. 611 
4. By Henperson C.J. An undertaking 


by the guarantor to assist in the collec-| ;,; 


tion of a debt he is bound for, does not 
justify laches in the party guaranteed. 


Ibid. 

GUARDIAN. 

Under the act of 1816 (Rev. ch. 925) a 
guardian is not authorized to recover com- 
pound interest, unless the ward can de- 
mand it ofhim. Wood v Brownrigg, Ex’r. 

480 


Vide Administrators and Executors, 15, 


18, , 

GUARDIAN BOND. 

Vide Bond, 10, 11, 12, 13, 14. 

_ HUSBAND AND WIFE. 

1. By Hexperson C.J. Where the hus- 
band sues for an injury to his marital 
rights, he myst prove the solemnization 
of the marriage. But in those cases. in 
which ne ungues dccouple is not a 
proper plea, it may be inferred from cir- 
cumstances. Brinegar v Chafin, 108 

2. The husband acquires by marriage no 
estate in the land of his wife, of which | 


INDEX. 


he is not actually seized. And whenh 
wife has a vested remainder in lands, 4 
_ Sale, in the lifetime of the particular te. 
ant, of the husband’s interest passes po. 
a the purchaser. Gentry v Wag. 
staff, 
INQUEST OF OFFICE, 
Vide Alien 1, 2, 3, 4. 
INSOLVENT DEBTOR, 
1, The defendant in a Ca. Sa. bond, - giv. 
en under the act of 1822 (Rev. c. 1131 
is bound to- attend at every term 
the cause is finally disposed of. Arring. 


ton v Bass, 


327 

3. of an insolvent, under the 
act of 1822 (Tay. Rev. ch. 1131) pro. 
tects him from arrest, by those creditors 
only, who had notice-of his intention to 
apply for it. Crain v Long, 371 


INTEREST. 
Vide Guardian. 
JOINT TENANTS. 


Lucas v Wasson, 398 
JUDGE’S CHARGE. 
1, Where evidence proper for one purposé 


was, by the counsel who introduced it, um 


ged to the jury as proof of a fact to which 
it is incompetent, and the counsel on the 
other side replied to this argument, but 
moved for no specific instructions on this 
head from the bench, it was held that 
the Judge committed no error in not ne 
ticing it in his charge. Simpson ¥ 
Blount, . 34 
judge is not bound to charge the jury 
upon a supposed state of the facts, unless 


moved to do so. Gevernor upon the 
relation of Fisher v Carroway, Ex’r. 
436 


3, When a Judge in his charge,, did not 





repeat all the testimony bat only such 


2. In mixed questions of law and fact,a - 
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rts of it as he thought would aid the 
jury in finding their verdict, it was held 
Danizt J. dissentiente to be correct. 
And per Rurrin J. and Hexprrson ©, 
J. that part of the act of 17£6 (Rev. ch. 
452) directing the conduct of judges in 
charging juries, which forbids a judge to 
express his opinion as-to the weight of 
evidence, introduces a new rule. The 
other part, directing him to state to the 
jury the facts given in evidence is decla- 
ratory that his discretion in that respeét, 
was not affected by the prohibitory clause. 
State v Lipsey, 4856 

4, Where in the court below, a new trial 

was moved for, because the judge ex- 

an opinion to the jury on the 
weight of evidence, and the case certified 
with the record, stated no instance in 
which this had been done, but that the 
judge was unconscious of having done 
so, it was held that this Court having 
no power to ascertain the fact could not 
reverse the judgment. Jbid. 

Vide Case stated on appeal 1—New Tri- 
al 4— Verdict 2. 4. 

JUDGMENT. 

1. A judgment nunc pro tunc, is not erro- 
neous, although it appears that it should 
have been as of the present term, ./r- 
rington Vv Bass, 95 

2. A judgment entered up as follows :— 
“ Former judgments and retainer admitt- 
ed; judgment confessed for, &c. to be 
satisfied when the money is collected, or 
in notes -beforehand,” is a judgment 
quando. Waugh & Isbell v Chaffin, 

101 
3, By Rorrix, J. Defects in judgments 
may be amended even after a writ of er- 
ror; and executions may also be amend- 
ed after they have been acted upon, so as 
to render them a justification to the offi- 
cer where otherwise they would not be. 
Bender v Askew, 149 

4, By the same. Judgments by defaults, 
signed by the attorney without an actu- 
al adjudication by the court, may be set 
aside at any time, even after the term at 
which they are entered. Bender v As- 

5, By the dlls abiliused bate. 

'y the same. a ju nt by de- 
fault has been set aside, another os 
cannot inquire collaterally, whether it 
Was set aside properly or not. bid. 

&. By Hzyperson, ©. J. A judgment | 
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cannot be collaterally impeached for errer 
if rendered according to the course of the 
court; however erroneous, it is valid un- 
til revised. White v Albertson, 241 

. By the same. Although satisfaction of 
a decree against an executor, who has 
fully administered, can now be had’ out 
of the lands of the testator, only upon a 
bill against the heir, yet a sale under an 
order made upon a sci. fa. is valid. Jb. 

8. By the same. A judgment by nil dicit, 
against an infant heir is not void but on 
ly erroneous. Ibid. 

. By the same. Where judgment was 
rendered against an infant upon process 
issuing against his guardian, who ap- 
peared for the infant, this appearance, al- 
though irregular, 1s taken to have been 
sanctioned by the court. Jbid.. 

10. By the same. A judgment is void 
when rendered contrary to the course of 
the court, but if improperly rendered 
against a party when it'should have been 
in his favor, it is only erroneous. did. 

11. A judgment on a sci. fa. against an 
heir, when his name is neither set forth 
in the writ, nor in the return of the she- 
riff, is a nullity, and a purchaser at an 
execution sale under it, acquires no ti- 
tle. Denex dem, Bonner v Tier, 533 

Vide Arbitration & Award, 2-3—Certio- 
rari, 7-—Justices Judgment, 1-2—Ma- 
licious prosecution 2—Pendente lite, 2 
Surety 1-5—Trespass 1. 


JUDGMENT AGAINST LANDS DE. 

~ SCENDED. 

Where the heir has lands . descended 
from both parents, a creditor cannot scl! 
that descended from the mother. under 
a judgment against that descended frum 
the father, although the mother held as 
devisee of the father. Trotter v Selby, 

374 
JUSTICES’ JUDGMENT. 

1, By Hexpensoy C. J. In reviewing a 
judgment rendered by a Justice of the 
Peace, every fact necessary to support it 
is to be taken as found, unless the con- 
trary appear. Haines v Dalton, 91 

2. A judgment of a single magistrate, for a 
sum above his jurisdiction is void, and 
no action can be maintained on it, Jones 
v Jones, 360 

Vide Administrators and Executore, 7 
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JUSTICES’ JURISDICTION. 


1 A Justite of the Peace can try the 


truth of any plea, which if sustained 
would bar an action within his jurisdic- 
tion. Haines v Dalton, 91 


2. A general jurisdiction is not ousted, ex- 


cept by plain words, or a necessary im- 
plication ; and notwithstanding the act 
of 1828, ch. 9, giving d Justice of the 
Peace, jurisdiction in cases where the 
debt and interest exceed one hundred 
dollars, and the act of 1826, ch. 12, au- 
thorising the Courts to dismiss a suit for 
Jess, yet as there are no words in those 
acts ousting the jurisdiction of the Su- 
perior Courts in cases of debt for one 
hundred dollars and interest, it remains. 
Grifinv Ing, 358 


Vide Administrators and Executors 7 


LANDLORD AND TENANT. 


Vide Evidence \—Possession 2. 


LARCENY. 


1, Where a shaw! was dropped in an exhi- 


bition room, and picked up by the de- 
fendant, placed in a conspicuous situa- 
tion, and afterwards appropriated to his 
own use, it was held that he was not 
guilty of larceny. State v Roper 473 


3. Can larceny be committed of goods that 


are lost? Qu. Jbid. 


Vide Evidence 4, 5. 


LAWS OF OTHER STATES. 


Vide Lex loci contractus 3. 


LEGACY. 


1..An assent to a legacy by an Executor, 


- 


may be presumed from his holding the 
legacy for five years, claiming it as next of 
kin to the legatee, and selling it as his 
own. Merrit v Windleu, 399 


. By Daxter J. An assent toa legacy 


of a slave by the executor of a will made 
by a feme covert under a power, does 
not vest the legal title in the legatee.— 
And this although the trustee in the 
marriage articles be also the executor, 
unless he assent by deed, or by actual 
delivery. Ibid. 
LEX LOCI CONTRACTUS. 


. The law of the country where a con- 


tract is made, is the rule by which its va- 
lidity, its meaning and its consequences 
are determined, Watsonv Orr, 161 
But where a law of Virginia gives bona 
fide purchasers from a bailee, who has 
had possession more than five years, # 


3. By Rorrin J. In construing 
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another State, the decisions of that State 
if known, are to be followed. Ibid. 


LEVY. 


Vide Execution 2, 3, 8—Pendente lite 1. 


LICENSE. 


to enter, and is revoked by a subsequent 
conveyance to B. Whitaker v Cawthorne, © 
389 


LIMITATION, STATUTE OF. 


1. By Hatt J. The statute of limitation 


never begins to run until a cause of ac- 
tion has accrued, as well as until there 
is a claimant in existence. Godleyv 
Taylor, 178 


which the feme was not privately ex- 

amined, and the vendee remained in poe- 

session of the whole tract, and enjoyed 

all the rents and profits for forty year 

to the husband’s death, and fifteen years 
was 


ing the deed of the feme covert 

colour of title, the vendee and the 
feme covert were tenants in common, 
and that his ion was not adverse 
toher, Denex dem, Cloudy = 
. In debt upon simple contract, a replica- 
tion ofa mere ise within three 

is no answer to a plea of the act of lim- 
itations, Morrison v Morrison, 402 
Where A owed B, and made him « 


"payment, taking his acknowledgment 


with a promise to refund in case the pay- 
ment exceeded the amount due, and upon 
a reference the arbitrator found that B. 
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was overpaid, it was held in an action up- 
on the acknowledgment, that the statute 
of limitations did not begin to run until 
the award was made. falls v Mce- 
Rnight, 421 
6. Is a submission to arbitration, a waiver 
of the statute of limitations. Qu? Jéid. 
When the plaintiff to rebut the plea of 
the statute of limitations proved that the 
defendant’s testator in his last sickness 
sent for him, aid expressed great anxie- 
ty to adjust an unsettled account be- 
tween'them, and upon being disappoin- 
ted, made entries of eredits to which he 
was entitled, but no admission by him 
of a balance due the plaintiff was prov- 
ed ; it was held, Danze J. dissentiente, 
and. Hexpenson, C, J. duditante, that 
the evidence was not sufficient to autho- 
rize a verdict for the plaintiff, but that it 
should be left to the jury, with instruc- 
tions to find for the defendant unless the 
testimony. proved the testator to have 
been willing that the account should be 
settled after his death. Ballenger v 
Barnes, 460 


> 


Vide Covenant 2—Power 1— Qu: tam ac- |, 


tions—Sheriff’s Sale 1. 


MALICIOUS PROSECUTION. 

1, The plaintiff cannot recover in case for a 
malicious prosecution without.producing 
the record of his acquittal. Williams v 
Woodhouse, 257 

2. By Hatt J. Judgments cannot be im- 
peached collaterally; and while they are 
unreversed, they are conclusive as to 
their legal effects. And where the de- 
fendant in an indictment was convicted 
of the charge, he cannot in any form of 
action recover against the prosecutor, al- 
though he shews that the conviction was 
the result of conspiracy and perjury. J6. 

3. Probable cause is such a suspicion as 
would induce a reasonable man to.com- 
mence a prosecution, and where a wit- 
ness swore,. that a magistrate upon the 
return of a state warrant, said “ that he 
would commit the defendant unless ¢c;” 
and the magistrate had in fact said he 
“would bind the defendant over unless 
&c.” it was held, that the variance did 
not constitute probable cause for a pros- 
ecution for perjury. Cabiness v Mar- 

tin, - 454 
MASTER AND SERVANT. 

No power can be inferred from the rela- 


? 


INDEX. 





567 


lion of master and servant, whereby the 
servant can bind his master. Hence a groom 
has not the right to vary from his employ- 
er’s terms, unless a special authority be 


proved. Moore v Tickell, 244 
MEMORANDA, 
Vide page. ' 484 
MORTGAGE. 


1, A mortgagor of a chattel, having the 
right of possession for a stipulated period 
cannot after the expiration of that pe- 
riod, dispute the title of the mortgagee, 
and the same rule applies to his vendee. 
Holmes v Hail, 98 

2. A bona fide vendee, who pays his pur- 
chase money to satisfy an outstanding 
fraudulent mortgage, and takes a deed 
from the mortgagor and mortgagee is not 
affected by the fraud. Wall-v White, 

105 

3. By Henprnson, C. J. Where the 
mortgagor and ‘mortgagee join in a bar- 
gain and sale before the estate of the 
latter has become absolute, the bargainee 
is in under the mortgagor. Ibid. 

debt 


4. By the same. Where the mortgage 
is paid within the period limited by the 
deed, the estate of the mortgagee is there- 
by divested, and he has nothing but a 
possession, which is defeated by the entry 
of the mortgagor or his vendee. Jdid. 

5. By the same. In that case upon an en- 
try by the bargaince of the mortgagee 
‘and mortgagor, the bargain and sale be- 
comes the deed of the mortgagor, and 
the confirmation of the mortgagee Jbid. 

6. By the same. In expounding the sta- 
tutes against fraudulent conveyances, the 
mortgagor is considered the owner of the 
estate, and the mortgagee, but an incum- 
brancer. _ Jbid. ; 

NAVIGABLE STREAMS. 

By Hatt J. ‘The ebb and flow of the 
tide is not a proper oriterion to deter- 
mine whether a river of this State is nav- 
igable. Jngram v Threadgill, 59 

Vide Fishery 1—2. 

NEW TRIAL. 

1. When there are several counts in the 
declaration, and on one of them improp. 
er evidence was received, if the 
against whom the evidence was ed 
obtained a verdict on that count, he 
has no right to a new trial on the other, 
on which the verdict was against him. 
Young v Hairston, 55 
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2. By Hart J. Upona rule for a new 
trial on the ground of excessive damages, 
the decision of the Superior Court is con- 
clusive. Ibid. 

3. By Rorrix J. Where the defendant 
must finally prevail, a new trial will be 
granted, although the judgment below 
was for the plaintiff and he appealed.— 
Mordecai v Parker, 425 

4. Where on a trial for murder, the prison- 
er proved his general peaceable demea- 
nour, and the judge informed the jury, 
that evidence of character was entitled 
to but little weight, where facts were po- 
sitively sworn to, and it is doubtful from 
the case, whether this instruction refer- 
red to the fact of killing or the amount 
of provocation, a new trial was granted. 
Rurrin J. dissentiente. 485 

NOTICE. 

By Rurrix J. Upon questions of legal 
title, notice has no influence ; it does not 
affect a valid one, nor is a defective one 
aided by the want of it. Watson v Orr, 

161 

Vide Guaranty 1—2. 

PARENT AND CHILD. 

Where a child upon his arrival at full age 
continues to reside with and serve the 
parent, in an action to recover the value 
of those services the relation subsisting 
between the parties is a circumstance 
from which the jury may infer that they 
were gratuitous. Williame v Barnes, 


348 
PENDENTE LITE. 

. Where personal property was levied up- 
on by the Sheriff, but not taken into his 
possession, and afterwards an action of de- 
tinue was commenced for the same prop- 
erty, against the original defendant, pen- 
ding which it was sold by the Sheriff, 
held that the possession of the Sheriff 
related to the levy, and therefore did not 
commence pendente lite. Haywood v 
Sledge, 338 

2. By Henperson C. J. The maxim 

dente lite nihil innoveter, is not ap- 
plicable to fraudulent judgments. Jéid. 

Vide Pleas and Pleading, 1. 

PERJURY. 

An indictment for perjury charging that the 
defendant “being a wicked and evil per- 
son, and unlawfully and unjustly con- 
triving &c, deposed &c,” and conclud- 


- 





ed that the defendant “of his wicked 
and corrupt mind, did commit wilful 
and corrupt perjury,” is defective even 
at common law, for not we that 
the defendant wilfully and corruptly 
swore falsely. State v Carland, 114 


PLEAS AND PLEADING. 


1. Where a sci fa on a judgment in detinye 
issued against a purchaser pendente lite, 
a plea that the defendant purchased at 
an execution sale against the original 
defendant, without averring that the title 
of the plaintiff, though good against the 
latter, is not good against his creditors, is 
bad. Falconer v Jones, 334 

2. By Henperson C.J. But a plea that 
the judgment was confessed to defraud 
the creditors of the original defendant, is 
good upon general demurrer. Jbid. - 

Vide Estoppel, 5, 6, 7.—Qui tam actions, 


POSSESSION. 


1. By Rerrm J. Actual possession of 
land consists in exercising that dominion 
over it, and making that profit from it, 
of which it is susceptible in its present 
situation. But these acts must be cha- 


tervals, and consistent with the acts of a 
trespasser they are not sufficient. “~ 
son vV Blount, 

2. By Henperson C.J. The rule a. 
tenant or bailee, cannot dispute the ti- 
tle of his landlord or bailor, without sur- 
rendering the possession, is founded in 
a principle of morality which does not 
permit possession to be retained, in vio 
lation of the faith upon which it was ac- 
quired, But if during possession under 
a bailment, the bailee is by act of law 
vested with an office, the duties of which 
require him to dispute the title of his bai- 
lor, he is remitted to the title thus ac- 
quired, and may without a breach of 
faith retain the possession. eee 
adm’r. of Harris v Harris, 

3. One having title to land, part of which 
is under cultivation, and part in woods 
unenclosed, is taken to be in actual pos- 
session of the whole tract. Grist adm’r 
of Campbell v Hodges ex’r. of a 

Vide Sherif?s Sale, 2—Tenant in com 
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POWER. 

By Rorrix J. arguendo. A power ov- 
er an estate is regarded as the estate it- 
self; and a possession adverse to that es- 
tate, will under the statute of limitations 
bar the power. Pickett v Pickett. 6 
By Rurrin J. arguendo. A Sheriff's 
deed is nothing but the execution of a 
power, and relates back to the power il- 
self. Hoke v Henderson, 12 


PRINCIPAL AND ATTORNEY. 


Ordinarily, the act of an Attorney in a 
cause is taken to be the act of the party 
whom he represents. But where the 
assignor of a note stipulated, that it 
should be placed by the assignee in the 
hands of a particular attorney for col- 
lection, and by the act of that attorney, 
the interest of the assignor was injured, 
it was held in -a question between the 
assignor and assignee, that the former 
was bound by the act of the attorney, 
and the fact that he had no redress a- 
gainst the attorney, did not discharge 
him. Gricev Ricks, 62 

PRINCIPAL AND AGENT. 

Vide Usury 7, 9. 

' PROCESSIONING. 

The return of a processioner must set out 
the courses and distances in words at 
fulllength. And where the courses were 
expressed by abbreviations, and the dis- 
tances in figures, the return was set 
aside, Henverson C. J. dissentiente— 
Cansler v Hoke, 268 

QUI TAM ACTIONS. 

By Rurrix J. In gui tam or popular ac- 
tions, under rii/ debet, the plaintiff must 
prove his action to have been brought 
within the period of limitation; and when 
that plea is entered, a special plea of the 
statute of limitations presents an immate- 
rial issue. Dowell v Vannoy, 43 

Vide Debt, Action of 2, 4, 5. 

RAPE. 

In an indictment under the act of 1823, 
(Tay. Rev. c. 1229,) “declaring the 
punishment of persons of color in cer- 
tain cases” it is necessary to charge that 
the assault was made with an intent to 
commit a rape. An allegation that the 
defendant feloniously attempted to rav- 
ish is insufficient. State v Martin, 


4 
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RECEIPT. 
Vide Accord and Satisfaction. 
RECOGNIZANCE. 


A recognizance is a specific lien, which is 
not lost by suing outa fi fu. Hoke v 
Henderson, 12 

Vide Sherif’s Deed, 2. 


RECORD. 
The records of a court cannot be explained 
by parol testimony. Hude v a 
23 
Vide Removal of Causes, 1. 


REGISTRATION. 

1. Where a deed of trust was duly proved, 
but by reason of the death of the regis- 
ter, was not registered within six months, 
but was registered as soon as a successor 
was appointed, it was held, Rurrrx, J. 
dissentiente, that the deed was available 
as if duly registered. Moore v Collins 
& Rascoe, /126 

2. By Haut, J. Registration being required 
by law for the public benefit, and regis- 
ters being officers of the public, if such 
officers are not provided, or if by their 
neglect a deed be not registered within 
the time prescribed, it is available with- 
out registration. did. 

3. By Rurrry, J. An act required by law is 
Lot considered as performed, although 
the performance was prevented by the 
act of God. Hence, where a deed 
was not duly registered by reason of the 
death of the register, it passed no title to 
the vendee. bid, 

4. Where a deed was proved, and before. 

its registration the boundaries of another 

tract were inserted in it, it was held that 
evidence of that fact, did not impeach 
the deed, but that as to the tract, the boun- 
daries of which were inserted aftér pro- 
bate, the deed was unregistered, Den ex 

dem, McLindon v Winfree, 262 

5, Notwithstanding the act of 1806, ( Rev. 

ch. 701) requires deeds of gift for slave 

to be registered within one year of thei 

date, yet if registered within the time 
prescribed by the acts allowing longer 
time for that purpose, they are valid.— 

Jones v Sasser, 378 

%. A registration of a deed of trust made 

upon proof of its execution by an attesting 

witness, who was interested under it, is 
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vahd. Den on dem Jones ¥ Ruffin, 404 
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REMAINDER IN CHATTELS. 

A remainder in chattels, after a life estate, 
cannot be created by deed. Morrow v 
Williams, ; 263 

REMOVAL OF CAUSES. 

1. By Henninson C. J. Where, upon 
the removal of a cause two contradictory 
copies of a record are certified, the con- 
tradiction can be reconciled by an in- 
spection of the original record, by the 
Couirt to which it is removed. But where 
the transcripts are not contradictory; 
they form but one copy, and both may 
be used by the Court. . State v Collins, 

117 

2. Rules made by consent after an order 
for the removal of a cause, but before it 
is removed, are noterroneous. Den ex 
diem. Smith v Greeniece, 387 
3. An affidavit for the removal of a cause 

‘ adjudged to be sufficient. bid. 

Vide Certiorari, 1, 2, 3. 

RETAILERS OF SPIRITOUS LI- 
QUORS. 

On the trial of an indictment under the 
act of 1816 (Rev. c. 906,) to prohibit 
the retailing of spiritous liquors by the 
small measure, it is incumbent on the 
defendant to show the existence of a li- 
cense. State v Morrison, 299 

Vide Gaming. - 

RIGHT OF ENTRY. 

Vide Executory Devise 3.—Fraudulent 
Conveyance I. 

SCIRE FACIAS. 

1, The scere facias given by -the act of 
1806 (Rev. c. 700) to secure creditors 
against fraudulent conveyances by debt- 
ors, is dependent upon the original ac- 
tion of the creditor, and to sustain it the 
first judgment must be in force. Wintz 
v Webb, 27 

2. By Rurrrs J. Ina eci. fa. under the 
act of 1806, suggesting a fraudulent 
conveyance and concealment of the pro- 
perty, and not that it has been wasted or 
used, upon a verdict for the plaintiff, a 
personal judgment against the defendant 
is erroneous. bid. 

3. A ecire facias suggesting a devastavit 
by an administrator does not survive 


against his Executor. Conrad v Dalion 
258 } 
Vide Judgment, 7, 9, 11. 
SEAL. 
Vide Deed—Writ 2—3. 
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SHERIFF. 

1, The purchaser of partnership effects 
under a fi. fa. against a co-partner, takes 
them subject to the accounts of the part. 
nership and can only claim a share of 
the surplus, after payment of the debts, 
But the Sheriff is in no way affected by 

‘this equity between the purchaser and 
and the other partners. Tvedwell y 
Rascoe, 50 

2+ A Bheriff, who was elected in June 1826 

and who went out of office in June 1827, 

- is bound to collect and account for the 
taxes due the Treasury in October 1827, 
altho’ the tax lists were not handed him 
until after his office expired. Slade y 
Governor, 365 
3. The vendce of land bound by af. fa. 
“cannot maintain an action against the 
Sheriff, for selling that land under the 
writ, instead of the chattels of the de- 
fendant. Mordecaiv Parker, | 425 

4. Such an action is personal to the defen- 
dant in the f. fa. Ibid. 

5. Sheriffs, although elected for one year, 
by the act of 1777, (Rev. c. 118) hold 
their office until the qualification of their 
successors. Collins v Nall, 457 


6. Although Sheriffs are elected at stated - 


terms of the County Court, they hold 


their offices, not from the Court at which . . 


they were elected, to the next court when 
an election takes place, but for one year. 
Ibid. 

Vide Bail 7, 8.—Escape—Execution 2, 
3, 4—Usury 6. 

SHERIFF’S BOND. 

Vide Bond 1, 2, 3, 4. 

SHERIFF’S DEPUTY. 

Vide Escape. 

SHERIFF’S DEED. 

1. By Henperson C. J. arguende. A 
Sheriff's deed vests the title of land in 
the purchaser from the time of the sale, 
Davidson v Frew, 3. 

2. Where a purchaser of land under an ex- 
ecution against a fraudulent vendor, neg- 
lected to take his deed from the Sheriff, 
and before its delivery the fraudulent 

- vendee entered into a recognizance to the 
State, it was held that though between 
the State and a subject, there is no prio- 


rity obtained by the latter, from the re- 
lation of his execution, when they are 
pursuing the estate of a common debtor, 
yet asthe land was primarily liable to the 
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creditor of the vendor, the prerogative of 
the State did not operate, and that the 


Sheriff’s deed related to the sale. Hoke 
v Henderson, ; 12 
Vide Power 2. 


SHERIFF’S SALE. 

1. By Rurrrn, J. arguendo, If a purchaser 
at a sheriff’s sale, neglect to take a deed 
for seven years, a possession with colour 
of title, adverse to the title conveyed by 
the sheriff, will bar the purchaser under 
the execution. Pickett v Pickett, 6 

2. By Henpenson, C. J. Actual: posses- 
sion is not necessary to the ‘validity of 
a sheriff’s sale. It is sufficient if the 
goods are subject tohis control. Tvead- 
well v Rascoe, 50 

3. By Hennenson,C.J A sheriff can 
sell only such estates as the defendant in 

_ the execution can convey by deed pass- 
ing an estate. Where the deed of the 
defendant would operate only by way of 
estoppel, a sheriff’s deed conveys noth- 
ing. Gentry v Wagstaf, 270 

4. By Henpensox, C. J. Af. fa. vests 
a property in goods seized under it in the 
sheriff, but as* to land it confers upon 
him only a power to sell. . Goods may 
therefore be sold by the sheriff under a 
previous levy without a venditioni ; but 
a sale of land without such authority is 
inoperative. Seawell v Bank of Cape 
Fear, * 27 

5. By thesame. Ifa sheriff has several writs 
against the same defenJant, and does not 
sell under one of them,that writ cannot aid 
the title of the purchaser under the oth- 
ers, although the money arising from the 


sale, is applied to its satisfaction. bid. | 
6. By the same. Where a sheriff levies a) 


ft. fa. on land and goes out of office, a 
venditioni must be directed to his suc- 
sessor. Ibid. 

7. A sale of land under a f. fa. made after 
the return day of the writ, but before it 
is returned, is valiid, although the sale 
be not opened on the return day, and 
then postponed. Den ex dem. Mor- 
decai v Speight, 428 

8. By Rorrix J. Purchasers at a Sheriff's 
sale are not required to see that the She- 
riff has complied with his duty. Ibid. 

9. Where a Sheriff selis land for the taxes 
of two years, when he had a right to 
collect only those due for the last year, 
his sale is void, and his deed vests no ti- 
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tle inthe purchaser, Den ex dem.— 
Douglas v Short, 432 
Vide Dower. 
‘. SLANDER. 

1. Words which in themselves do not im- 
port a slanderous meaning, must, in de- 
claring on them as slanderous, be ren- 
dered so by aninnuendo, connected with 
an averment that they were spoken of 
the plaintiff But if the words are in 
themselves slanderous, it is only neces- 
sary to aver that they were spoken of the 
plaintiff. Brilain v Allen, 167 

2. By Hexpexson C. J. In actions of 
slander, the guantum of malice is mate- 
rial in estimating the damages; and to 
establish that, evidence is admissible of 
words spoken by the defendant, not de- 
clared on; but the jury should be instruc- 
ted as to the purpose for which the evi- 
dence is introduced. Ibid. 


SLAVES. 

1. A deed of gift for slaves which is not at- 
tested by a subscribing witness is void. 
Atkinson ¥ Clarke, . 171 

2. An assignment of slaves, not under seal, 
‘is void unless accompanied by adelivery 

‘ of possession. Ibid. 

3. By Hatt J. A gift of slaves made by an 
instrument not under seal, and unaccom- 
panied by delivery, is void. Morrow v 
Williams, 263 


94. Where A agreed to purchase a slave 


for B, but took the title to himself, and 
afterwards the slave being in the posses- 
sion of B, the purchase money was ten- 
dered by him to A, who declined taking 
it. but did not disclose his title, held that 
the jury were properly instructed that 
they might from these facts infer a sub- 
sequent sale. Eppes v McLemore, 345 

5. By Reurrrx J. A contract for the sale 
of a slave accompanied with possession 
by the vendce is valid, Ibid. 

6. The act of 1794, (Rev. c 406) to pre- 
vent owners of slaves from hiring to 
them their time, does not subject the 
master to an indictment, the remedy be- 


ing against the slave alone. State v 
Clemons, | 472 
STATUTES CONSTRUED, OR COM- 


MENTED ON. 

27th Eliz.c. 4, Wall » White 105 
43d Eliz. c. 8, Barnard » Gregory, 
2 


Executor, 23 
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SURETY. 

1, A judgment against a surety will not 
entitle him to maintain an action forme 
ney paid to the use of the defendant um 
til it has been satisfied. Bee ae ‘i 


strong, 

2. By Rurrix J. ‘To enable a srt 
recover for money paid to the use 
principal, he must prove an actual 
ment in :atisfaction of his debt, 

3. By the same. In order to get the 
fit of the security, upon payment of 
te oi but colle ema 








tee ; or if bound collaterally, he may 
the assignment directly to himself, 

4. By the same. If an assignment of the, 
security is taken, the surety may have 
his redress upon it immediately in the — 
name of the creditor. But while it isin 
force, the surety cannot maintain an pa “ 
tion for the money paid for the assign-. 
ment. Ibid, 

5. Where a surety in a joint note paid it, 
but took no assignment from the credi- 
tor, of a judgment previously obtained 

_ upon it against the principal debtor, held 
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that the payment satisfied the judgment. 
Sherwood upon the relation of the State 
Bank v Collier, 380 

6. By Rurris J. An assignment of a se- 
curity to one of the parties to it, is a sat- 
isfaction—if it is intended to keep it on 
foot, the assignment should be te a stran- 
ger. Ibid. 

Vide Bond 6—Costs—E-xvecution 8. 


TAXATION, 
Vide Bank Stock. 


TAXES. 
Vide Sheriff 2—Sheriff’s Sale 9. 


TENANCY AT WILL. 
Where the owner of land, agreed that A 
_sheuld cultivate it during his life, or as 
long as he pleased with a restriction as 
to a sale of it; held by Hrenpznson C. 
J. and Daxrex J. that a tenancy at will 
was created, and that the estate might be 
determined by either party—by Rurrix 
J. that no estate vested in A. Den ex 
dem. Mhoon v Drizzle, Al4 


- TENANT IN COMMON. 

1, By Harz J. The possession of one ten- 
ant in common, is the possession of ano- 
ther. Den on dem. Cloud v Webb, 

317 

2.By Dansex J. A sale of the estate of 
one tenant in common under an execu- 
tion against all, does not divest the es- 
tate of others, Southerland v Cox, 
394 

3, By Daxiet J. One tenant in common 
may declare for all the joint estate, and 
recover his proportion. Den ex dem. 
Hatch v Thompson, 411 

Vide Executory Devise 1—Limitation, 
Statute of, 2—Tresspass 2. 

TENDER AND REFUSAL. 

A bond for the delivery of specific articles 
can be discharged only by a delivery ora 
tender on the day specified.. Ifthey are 
cumbrous, the obligor may notify the 
obligee to appoint a place for their deliv- 
ery, and if the latter neglects to attend 
upon the plea of tender, the obligor must 
prove, that he was there ready and able 
to make the delivery. Mingus v Pritch- 


elt, 78 
TOLLS 

1, A remedial statute is to be construed so 

as toadvance the intention of the legis- 
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lature, as when by the act of 1815 (Rev. 
c. 897) incorporating the Cape Fear 
Navigation Company, no power to col- 
lect tolls is expressly given, unless by 
that section which confers on the Com- 
pany, all the powers which the 8th sec- 
tion of the act of 1812 (Rev. c. 848) 
gives to the Roanoke Navigation Com- 
pany, and that section authorizes the 
latter Company to demand their tolls at 
the falls of Roanoke, it was held that the 
Cape Fear Navigation Company might 
demand theirs at any place on that riv- 
er. Statev Patrick, 478 

. By Dasxret J. A power of distress giv- 
ena Navigation Company upon a refusal 
to pay their tolls is constitutional, the 
action of replevin being a remedy for its 
abuse. Jbi:l. 

TREATY. 


By Hexprensox C. J. Courts cannot ju 


dicially take notice what treaties with 
foreign countries are in force. This 
qucstion must be determined by the Ex- 
ecutive. J'rustecs of the University v 
Miller, 188 


Vide Effects. 


1 


3. By Rurrty J. 


TRESPASS. 

. Where a judgment has been improperly 
entered up, the party suing out execution 
upon it, is a trespasser, if the Court sub- 
sequently sct aside the judgment and ex- 
ecution. Bender v Askew, 149 

. Tenants in common cannot maintain 
tresspass against each other; even after 
they have made a partition by parol.— 
McPherson v Serutne, 153 

Upon the death of the 

plaintiffin trespass guare clausum fre- 

git, the suit must be revived by his exe- 
cutor and not by his heir. . Jbid. 


Vide Appeal 6—Clerk and Clerk and 


Master 1. 
TRIAL. 


The Court at the request of the jury, may 


~ 


in its discretion permit a witness who has 
been once examined to be called again 
at any time before the verdict is rendcr- 
ed, notwithstanding the witnesses were 
separated before their first examination, 
and had stnce had an opportunity of com- 
municating with each other. State v Sil- 


ver, 332 
TRUST. 

.A cestui gue trust, who obtained pos 

session in that character, is not permitted 
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at law to deny the title of the trustee, and 
where he had admitted it by a parol de- 
claration, a purchaser under the trustee is 
not bound to prove the title of the latter. 
Den ex dem. White v Albertson, 241, 

2, By Rurern J. At law a trustee is for 
all p seized in fee, and may sue 
for an injury to his estate without refer- 
ence tothe interest of the cestui gue 
trust. Mordecai v Parker, 425 

Vide Execution 11. 

USURY. 

1, A bond which is valid between the obli- 
gor and obligee, is also valid in the hands 
of an assignee who has discounted it at 
a higher rate than the legal rate of inter- 
est, and the latter may recover the full 
amount of the bond of the obligor, nots 
withstanding he claims through an usu 
rious endorsement. Collier v Nevill, 30 

2. By Rurrin J. A mistake in the con- 
struction of the statute of usury,*if it re- 
sults in taking more than the legal rate 
of interest, will render the coritract usu- 
rious. Butan errorin fact, by which 
more than legal rate is reserved will not 
vitiate. Ibid, 

3. By the same. If a security be usurious 
in its creation, it is void in the hands of 
an innocent holder. But if valid in its 
inceptiGh, a subsequent usurious agree- 
ment docs not avoid it. did. 

4. By the same. The object of the statute 
aguinst usury is to protect the borrower, 
not to enable areal debtor to avoid the 
payment of a just debt, and hence the 
latter cannot- aver an usurious assign- 


ment, so as to defeat‘the assignee. Ibid. |° 


5 By the same. A distinction exists be- 
tween the usurious discount of accommo- 
dation notes, and notes which are per- 
fect, and on which an action can be main- 
tained. In the first. case the discount is 
a loan to the maker, and the note is void 
under the statute. In the second it is 
the purchase of an existing valid security, 
and the endorsee may recover on it Ibid. 

6. A sheriff who had collected money upon 
an execution and had neglected to pay it 
to the plaintiff, and was thereby subject 
to damages at the rate of twelve per cent 
per annum, having lent the money thus 
collected to a third person at the same rate 
of interest, was held guilty of usury, and 
liable to the penalty imposed by the act 


INDEX. 





of 1741 (Rev. ¢.28)—Dowell v Vang 
7. By Revers J. It seems that an agent who 


lends money at an usuriows rate of int. . 


- rest, is liable to the penalty, notwith. 
standing he discloses his character. Jbid, 
8. By the same. A pure contract of indem. 
nity against a doubtful claim, is not with. 
in the statute against usury, but an agree. 
ment whereby the borrower agrees to 
the lender the same rate of interest whieh 
the latter is bound to pay a third person, 
and which exceeds the legal rate is not 
a contract of indemnity within the mean 
ing of the rule, and this whether the ob. 
ligation of the lender be created by 
act oflaw or by stipulation. bid. : 

9. By the same. The payment of usurious 
interest to the Sheriff, or to an assignees, 
and much more to an agent, completes 
the offence. Ibid. 

VARIANCE. 

By Hewnprrson C. J. An endorsement 
by the foreman of the grand jury of the 
initial letter of his first mame where the 
record of his appointment states his name 


at length, is not a material variance) 


State v Collins, 117. 


Vide Debt, Action of, 3, 4— Malicious - 


Prosecution 3. 
VERDICT. : 
1. By Rurrin J. A verdict that “ theste- 
tute of limitations does not bar,” is not 
responsive to the issue, and is erroneous. 
But it is such a minute of the verdict as 
to enable the Superior Court to correct 
the entry; and although the ae 
Court cannot make this correction, but if 
it proceeds to judgment must awanha 
venire facias de novo, yet it will 
the judgment, till the correction is mi 
in the Court below. Dewell:v a 


2. By Rurrix J. Where a party, against 
whom a judge expresses an 
refuses to submit to it, but puts his cause 
to the jury, and is unsuccessful, although 
the judge may have erred, yet the verdict 
is not to be disturbed, if upon the whole 
case it is correct. Grice v Ricks, 62 

3. By Hatz J. Where the plaintiff de- 
clares in two counts, — om 
of the jury is directed by thej to one 
of them only, a general verdict found by 
them is presumed on that count. Jones 
v Cook, e112 
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4, Where non assumpsit and the statute f 
limitations are pleaded, and the (a en find 
the general issue for the defen 
Court will not examine the charge of the 

judge on the plea of the statute. Bul- 
lock v Bullock, ; 260 

Vide Amendment S—Damages 2—New 
Trial 1. 

WARRANT. 

1, A search warrant can‘ be granted only 
to seize stolen goods. and when one re- 
cited, that A had enticed the negroes of 
B to leave him, and that he was harbor- 
ing them, and commanded the officer to 
seize them ; it was held that the justice 
had no authority to issue it, and that it 
did not justify the officer. State v Mc- 
Donald, 468 

2. By Danret, J. An officer cannot de- 
cide whether a warrant is issued properly, 
but he must at his peril determine wheth 
er he who issued it had jurisdiction of |» 
the matter. Ibid. 

WILL. 

1, Where one gave direction for drafting a 
will both of real and personal estate, and 
upon receiving the draft, was informed 
that in its present shape it was good on- 
ly as to persenalty, and did no act de- 
claring it.to be nis wilt, but merely kept 
it with his valuable papers ; it was held 
not to be a valid will of personalty.— 
Fort v Fort, 19 

2. By Rorrrx, J. Does the want of attes- 
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made at the execution of the will, to be 
admissible as part of the res geste.— 
Howell v Barde, et al, 442 


WITNESS. 

1, A party is not bound to offer an incom- 
petent witness in order that his adversa- 
ry may waive the objection and cross-ex- 
amine him 

2. By Danret, J. An attesting witness 
may be asked his opinion of the testator’s 
sanity, but fhe same question to another 
witness is improper. Jbid.” 

3. By Rurrin, J An attesting witness is 
the witness of the law and may be dis- 
credited by any one who exanpines him. 
Ibid. 

4, A witness who 1s offered to prove what 
was deposed to on a former trial between 
the same parties, by a person who is dead, 
qmust give the substance of the testimony, 
not its effect. Ballenger v Barnes, 469 

‘6. By Rurxry; J In an action against a 
constable for wrongfully seizing goods of 
A, under an-execution against B, the 
latter is nota competent witness to prove 
title to them in himself, JValler v 
Mills, 515 

Vide Trial. ~ 

WRIT. 


1. A writ signed by an Attorney, under a 
verbal authority of the clerk, is a nullity ; 
and its subsequent recognition by the. 
clerk or sheriff will not render it valid. 
Gardner v Lane, 53, 


tation, where there is a clause of attesta-/2_ Sealing is necessary to the validity of all 


tion defeat a will altogether? bid. 
3, A will cannot be offered in evidence for 
any purpose without a certificate of the 
te. Sasser v Herring, 340 
4, In an issue of devisavit vel non, it was 
held by Henverson, C. J. and Rorrry, | 
J. that declarations of the supposed tes- 
tator, made after the exeention of the will, 
were admissible to prove 1 wae oh 
tained by fraud, notwithstanding the act 
of 1819, (Rev. c. 1004,) to prevent 
frauds in the revocationsof wills. Dawi».1, 
J. dissentiente, but holding declarations 





writs, except those issuing to the county 
of the court where they are returnable, 
and a sheriff by acting under an unseal- 
ed writ, does not thereby render it valid. 
Den ex dem. Leseuns. 1 v Bank of Cape 
Fear, 279 

3. By Hazesnews C. J. Where the 
Sheriff has acted under an uhsealed writ, 
the Conrt from which it issued, may af- 
ter its return rerider it valid by offixing 
the seal. bid, 

Vide Abatement 2. eae 


Crowell v Kirk, 355 ~ 
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